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TIPS TO AVOID REAL ESTATE ERRORS AND OMISSIONS CLAIMS

While even the most diligent licensee may be the victim of a frivolous claim, diligent business practices help
decrease risk.  Even if these procedures do not prevent a claim, they may greatly enhance the chance of a
successful defense.

1. Resolve problems far before the closing date.  Don’t wait until the last minute to address problem issues.
When people are rushed to resolve matters, they are more likely to make mistakes or overlook items.

2. Don’t try to be an expert at everything.  Involve key professionals, such as attorneys, home inspectors, termite
inspectors, appraisers, lenders, and surveyors when needed.  Provide a list of several names or a copy of the
yellow page listings but do not recommend a specific individual or firm!  Keep a copy of the list you provide.

3. It is generally a good idea to require agency disclosure on every transaction.  Be familiar with your state’s laws
regarding when a written agency disclosure is required, at what stage it must be completed, and who must be
provided with signed copies.  Typically, agency relationships should be disclosed as soon as possible, but in
any event, prior to providing specific assistance to the client.  For example, buyers should be advised if the
agent showing them the house is the seller’s agent.

4. Document conversations, recommendations, and activities in a log.  It is also often helpful to document
conversations by sending a brief follow up email.  Keep organized, detailed records of all real estate
transactions.  This is often required by state law, will assist you in recalling details, and will be helpful to an
attorney if a defense is needed in the future.

5. Brokers should have regular meetings with their firms’ licensees and remain informed as to their activities.
Establish consistent guidelines and make sure everyone in the firm understands and complies with them.

6. Listing agents should have the seller complete any required property disclosure form.  This form should never
be filled out by the real estate licensee.  Additionally, if any issues arise while the property is listed, advise the
seller to update the disclosure form accordingly.

7. Recommend that buyers obtain a home warranty and retain written evidence of the recommendation.

8. Recommend that buyers obtain a home inspection.  If they decline, have them sign a form confirming this
decision.

9. Many states and associations have standard contract forms.  It is wise to address items that are outside of
standard form language with the client’s legal counsel, or else the real estate licensee risks the unauthorized
practice of law.

10. When information is obtained from a third party, it is often a good idea to disclose the source when making
representations, because sometimes information from what appears to be a valid source turns out to be
inaccurate.  For example, if you believe a property is on city sewer based on a prior listing or a statement by
the city utility office, disclose the source of your representation.


